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Project No. I-90-1(11)48  DO NOT RECORD 
Key No. A2064 
Parcel No. 94 
Parcel ID No.50093 

TEMPORARY CONSTRUCTION EASEMENT 

The STATE OF IDAHO, IDAHO TRANSPORTATION BOARD, by and through the IDAHO 
TRANSPORTATION DEPARTMENT (“Grantor”), whose address is 3311 West State Street, Boise, 
Idaho 83703, in consideration for the benefits received from the Bunker Hill Central 
Impoundment Area Groundwater Collection System Project (“Project”) to be constructed by the 
United States Environmental Protection Agency (“Grantee”), whose address is 1200 6th Ave., 
Suite 900, Seattle, WA 98101, does hereby grant unto Grantee the right to go upon, occupy, 
and use that certain area of property depicted on EXHIBIT A attached hereto and by this 
reference made a part hereof, hatched and labeled as “Temporary Construction Easement”, 
and situated in a portion of Section 35 and Section 36, Township 49 North, Range 2 East, Boise 
Meridian, Shoshone County, Idaho (“Temporary Easement”). 

SUCH TEMPORARY EASEMENT SHALL BE FOR THE PURPOSE OF ACCESS AND 
CONSTRUCTION of the Project by Grantee, its agents or contractors, together with the right 
and privilege of ingress or egress to and from said Property for said construction, to include 
but not limited to, the location and construction of an underground conveyance pipeline, a 
cutoff wall, monitoring wells, and an access road, together with the right to trim, cut, fell 
and remove therefrom all trees, underbrush, obstructions and other vegetation, structures, 
or obstacles.  Upon completion of construction, Grantee shall ensure that all such 
Project features that may be located in the Safety Clear Zone (intended upon 
completion of construction to be substantially similar to that area depicted on 
EXHIBIT A) shall be flush with the existing ground elevation.   Additionally, 
preliminary and final survey requirements during construction shall include the 
following: 

1. A preliminary survey, conducted by a professional land surveyor licensed in the State of
Idaho, shall be prepared prior to commencement of construction to identify all
monuments in the proposed construction area.  Such final preliminary survey shall be
provided to Grantor prior to commencement of construction.
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EXHIBIT D 

Recording Requested By and 
When Recorded Return to: 
Seattle District, Corps of Engineers 
Attn: CENWS-RE-RO  
P.O. Box 3755 
Seattle, WA 98032 

SPACE ABOVE THIS LINE FOR RECORDERS USE ONLY 

ENVIRONMENTAL COVENANT 

THIS PROPERTY IS SUBJECT TO AN  ENVIRONMENTAL COVENANT GRANTING 
ACCESS AND IMPOSING ACTIVITY AND USE LIMITATIONS PURSUANT TO THE 
UNIFORM ENVIRONMENTAL COVENANTS ACT, IDAHO CODE § 55-3001, et seq. 

This instrument is an Environmental Covenant executed by Idaho Department of Environmental 
Quality (hereinafter “Grantor/Holder” and also “Department”), the United States Environmental 
Protection Agency (“EPA”), pursuant to Idaho law including but not limited to the Uniform 
Environmental Covenants Act, Idaho Code §§ 55-3001 through 3015.  Grantor, as the current 
property owner grants this Environmental Covenant to all signatories to this instrument.    

Property. This Environmental Covenant concerns real property located in the County of 
Shoshone, State of Idaho, legally described as shown in Exhibit “EC-1”, hereafter referred to as 
“the Property.”   

Property Ownership.  Grantor hereby represents and warrants to the other signatories to this 
Environmental Covenant that it is the sole owner of the property, holds fee simple title to the 
property and Grantor has the power and authority to enter into this Environmental Covenant.   

Reason for Activity and Use Limitations.  Historic mining activity in the Coeur d’Alene Basin 
(hereinafter “Basin”) has left residual contamination throughout the communities and flood 
plains of the Basin.  Pursuant to the Comprehensive Environmental Response, Compensation, 
and Liability Act of 1980 (“CERCLA”), EPA and the Department are implementing remedies in 
and near the town of Kellogg designed to protect human health and the environment.  EPA has 
issued an Interim Record of Decision Amendment (RODA) under CERCLA dated August 27, 
2012 for the Bunker Hill Mining and Metallurgical Complex Superfund Site (“the Bunker Hill 
Site) that builds upon the remedies identified in the previous RODs for Operable Units (OUs) 1, 
2, and 3 and incorporates additional information obtained since the ROD for OU 3 was issued in 
2002.  The Interim RODA selected remedial actions for the Upper Basin of the Coeur d’Alene 
River as well as  the Bunker Hill Box, which are the main area of historical mining and industrial 
activities and the primary source of downstream metals contamination.  A major component of 
the selected remedial actions requires that contaminated waters within the Bunker Hill Box be 
collected and conveyed to an upgraded Central Treatment Plan (CTP) for treatment prior to 
discharge into the South Fork Coeur d’Alene River (SFCDR).  The Selected Remedy will  
include installing a containment (slurry) wall between the Central Impoundment Area (CIA) and 
the SFCDR and groundwater extraction from the shallow aquifer to provide hydraulic 



 

2                                                   
EXHIBIT D 

 

 
containment and treatment of the contaminated groundwater.  The collection and treatment of 
these contaminated waters is expected to result in significant improvements to the water quality 
of the SFCDR and the CDR.  The features of this groundwater collection system include a 
conveyance pipeline to the CTP, a containment wall, monitoring wells, effluent discharge line 
from the CTP to the SFCDR and an access road. This instrument ensures EPA and the 
Department necessary access and requires that activities on the Property protect and do not 
interfere with groundwater collection system features on the Property that have been 
implemented.   
 
Name and Location of Administrative Record.  A copy of the administrative record for EPA 
decision-making at the Bunker Hill Mining and Metallurgical Complex Superfund Site (which 
includes the Property) can be found at the Molstead Library, North Idaho College, 1000 Garden 
Avenue, Coeur d’Alene 83814 or Superfund Records Center, EPA Region 10, 1200 Sixth 
Avenue (Suite 900), Seattle, Washington 98101. 
 
Access and Activity and Use Limitations.  By acceptance and recordation of this 
Environmental Covenant, Grantor and any successor in interest with respect to the Property, are 
hereby restricted from using the Property, or any portion thereof, now or at any time in the 
future, as specifically set forth below unless such use has been expressly approved in writing by 
the Department and EPA: 
 

1. Access.  A right of access is granted to EPA and also reserved by the Department, their 
respective contractors and third parties authorized by them for the purpose of the 
remedial action  work, and as necessary to ensure continued maintenance and repair of 
the work, as described in Exhibit “EC-3” together with all necessary fixtures and 
appurtenances "facilities" on, over, across and under the Property shown on Exhibit “EC-
1” at the location shown on Exhibit “EC-2”.   The Department and EPA, its contractors 
and third parties authorized by it shall have a perpetual right of access necessary to 
perform maintenance and repair of facilities constructed under this agreement.   
 

2.  Activity and Use Limitations.  By acceptance and recordation of this instrument, 
Grantor, and any successors in interest with respect to the Property, are hereby restricted 
from using the Property, or any portion thereof, now or at any time in the future, in a 
manner that will materially interfere with or adversely affect the integrity or 
protectiveness of the remedial action measures taken on the Property and as described in 
Exhibit EC-3, unless such use has been expressly approved in writing by the Department 
and the EPA. 

 
Grantor's Use of the Property.  Except as provided herein, Grantor reserves the right to the use 
and enjoyment of the Property subject to this Environmental Covenant, but such use shall not 
conflict or interfere with, EPA’s or the Holder’s rights herein granted.   
 
Amendment by Consent. This Environmental Covenant may be amended by consent pursuant 
to Idaho Code § 55-3010.  Except for an assignment undertaken pursuant to a governmental 
reorganization, assignment of the Environmental Covenant to a new holder is an amendment.  
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Duration, Amendment and/or Termination by Consent. The Activity and Use Limitations 
shall apply to the Property, or any subdivided portion thereof, in perpetuity unless terminated by 
court action as provided in Idaho Code § 55-3009 or by consent pursuant to Idaho Code § 55-
3010. 
 
Provisions to Run With the Land.  Each and all of the Activity and Use Limitations shall run 
with the land, and pass with each and every portion of the Property, and shall apply to and bind 
the respective successors in interest thereof.  Each and all of the Activity and Use Limitations are 
imposed upon the entire Property unless expressly stated as applicable to a specific portion of the 
Property. 
 
Concurrence of Subsequent Owners Presumed.  All purchasers, lessees, or possessors of any 
portion of the Property shall be deemed by their purchase, leasing, or possession of such 
Property, to be in accord with the foregoing and to agree for and among themselves, and their 
successors, that the Activity and Use Limitations as herein established must be adhered to and 
that their interest in the Property shall be subject to the Activity and Use Limitations contained 
herein. 
 
Recording/Filing.  This Environmental Covenant, once fully executed, and any amendment or 
termination of the Environmental Covenant, shall be recorded in the county recorder’s office of 
every county in which any portion of the Property subject to the Easement and Environmental 
Covenant is located.   Upon receipt of the copy of the recorded Easement and Environmental 
Covenant, and any amendment or termination therein, the Department shall post the copy of the 
fully executed instrument in the Registry as required by Idaho Code § 55-3012(1).   
 
Non-Waiver. No failure on the part of the Department or EPA or any holder at any time to 
require performance of any term of this Environmental Covenant shall be taken or held to be a 
waiver of such term or in any way affect the Department’s, EPA’s or any holder’s rights to 
enforce such term.  
 
Partial Invalidity.  If any portion of this Environmental Covenant or terms set forth herein is 
determined to be invalid for any reason, the remaining portion shall remain in full force and 
effect as if such invalidated portion had not been included herein.  
 
Headings.  Headings at the beginning of each section of this Environmental Covenant are solely 
for the convenience of the parties and are not a part of the Environmental Covenant. 
 
Idaho Code References.  All references to the Idaho Code sections include successor 
provisions. 
 
Reservation of Rights.  Notwithstanding any provision of this Environmental Covenant, the 
Department and EPA retain all of its access and enforcement authorities under any applicable 
statute or rule.  Nothing in this Environmental Covenant shall affect the Department’s or EPA’s 
ability to enforce the terms of any voluntary consent order or other agreement relating to 
remediation of the Property entered into between the Department, EPA and the owner or any 
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other responsible party.  Nothing in this Environmental Covenant shall affect the obligations of 
the owner or any other responsible party under such voluntary consent order or other agreement.  
The Department’s and EPA’s acceptance hereunder is based upon the information presently 
known or available to the Department and EPA with respect to the environmental condition of 
the Property, and the Department and EPA  reserves the right to take appropriate action under 
applicable authorities in the event the Department or EPA determines new information warrants 
such action. 
 
No Third-Party Beneficiaries.  There are no intended third-party beneficiaries, and the parties 
hereto expressly disclaim any unintended third-party beneficiaries to this Environmental 
Covenant or any part hereof. 
 
Effective Date.  The effective date of this instrument shall be the date the fully executed 
Environmental Covenant is recorded at the county recorder’s office. 
 
 
Signature and Acknowledgments 
 
 
 
____________________________________ 
IDEQ 
By: Curt Fransen, Director 
 
 
 
 
 STATE OF IDAHO ) 
 )ss. 
COUNTY OF ______________ ) 

On this ___ day of     , 201_, before me, a Notary Public in and for 
said State, personally appeared, Curt Fransen, known or  identified to me to be the Director of 
the Idaho Department of Environmental Quality and  whose name is subscribed to the within 
instrument, and acknowledged to me that she executed the same. 

In witness whereof, I have hereunto set my hand and affixed my official seal the day and 
year in this certificate first above written. 
 

  
Notary Public for the State of Idaho 
Residing at: ___________________, ID 
My Commission Expires:  

                              
 
 
_________________________________________ 
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EPA 
By:  Richard Albright, Director Office of Environmental Cleanup 
 
 
 
 
 
STATE OF WASHINGTON ) 
 ) ss. 
COUNTY OF ______________ ) 

On this ________ day of     , 201_, before me, a Notary Public in and for 
said State, personally appeared, Richard Albright, known or identified to me to be the Director of 
the Office of Environmental Cleanup, Environmental Protection Agency Region 10 and whose 
name is subscribed to the within instrument, and acknowledged to me that he executed the same. 
 

In witness whereof, I have hereunto set my hand and affixed my official seal the day and 
year in this certificate first above written. 
 

  
Notary Public for the State of 
Washington Residing at: ____________  
My Commission Expires:  
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  EXHIBIT EC-1 

 
LEGAL DESCRIPTION 

 
 4 Parcels  of land located in Section 35, Township 49 North, Range 2 

East, Boise Meridian, Shoshone County, Idaho more particurlay described as 

follows: 

 

Area A: 

 
 Commencing at SW Corner of Section 36, Township 49 North, Range 2 

East, Boise Meridian, Shoshone County, Idaho;  

 Thence North 00°14’16” East, a distance of 1,477.14 feet, more or less 

to the POINT OF BEGINNING;   

 thence, along the south boundary line of the I-90 Right of Way, South 

88°47’20” West, 556.53 feet, more or less, to a point of curvature; 

 thence along a curve to the left, having a radius of 11347.22 feet, a 

chord bearing of South 83°36’12” West, a distance of 289.48 feet; 

 thence South 82°52’27” West, 964.19 Feet, more or less, to point “A”; 

 thence, leaving said Right of Way, South 07°30’35” East, 274.87 feet, 

more or less; 

 thence South 66°04’48” East, 397.83 Feet, more or less; 
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 thence South 70°19’21” East, 311.94 Feet, more or less; 

thence South 66°25’10” East, 166.61 Feet, more or less; 

thence South 78°28’18” East, 259.78 Feet, more or less; 

thence North 80°27’13” East, 80.60 Feet, more or less; 

thence North 75°16’51” East, 108.48 Feet, more or less; 

thence North 01°05’17” West, 104.16 Feet, more or less; 

thence South 76°44’52” West, 116.45 Feet, more or less; 

thence South 88°36’41” West, 83.37 Feet, more or less; 

thence North 86°40’26” West, 126.99 Feet, more or less; 

thence North 73°01’54” West, 151.70 Feet, more or less; 

thence North 68°27’40” West, 119.55 Feet, more or less; 

thence North 75°22’57” West, 284.62 Feet, more or less; 

thence North 67°54’31” West, 155.88 Feet, more or less; 

thence North 65°50’19” West, 164.20 Feet, more or less; 

thence North 07°30’35” West, 127.57 Feet, more or less; 

thence North 82°52’28” East, 30.00 Feet, more or less, to Point “B”;

thence North 82°52’27” East, 833.43 Feet, more or less,  

thence North 83°35’30” East, 280.75 Feet, more or less; 

thence North 88°47’20” East, 547.76 Feet, more or less; 
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thence North 00°14’16” East, 135.04 Feet, more or less to the POINT 

OF BEGINNING. 

 

Area B: 

 Beginnning at said Point “B”: 

 thence South 07°30’35” East, 85.00 Feet, more or less; 

thence North 82°52’27” East, 832.86 Feet, more or less;

thence North 83°34’59” East, 275.30 Feet, more or less;

 thence North 88°47’20” East, 542.28 Feet, more or less; 

 thence North 00°14’16” East, 85.03 Feet, more or less; 

thence South 88°47’20” West, 547.76 Feet, more or less; 

thence South 83°35’30” West, 280.75 Feet, more or less; 

thence South 82°52’27” West, 833.43 Feet, more or less to the POINT 

OF BEGINNING. 

 

Area C-1: 

 Beginnning at said Point “A”: 

 thence South 82°52’27” West, 30.00 Feet, more or less; 
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 thence South 07°30’35” East , 291.90 feet, more or less; 

 thence South 66°04’48” East , 415.77 Feet, more or less; 

 thence South 70°19’22” East , 312.03 Feet, more or less; 

thence South 66°25’10” East , 168.75 Feet, more or less; 

thence South 78°28’18” East , 268.52 Feet, more or less; 

thence North 80°27’13” East , 87.54 Feet, more or less; 

thence North 75°16’51” East , 102.56 Feet, more or less; 

thence North 01°05’21” West , 30.83 Feet, more or less; 

thence South 75°16’51” West, 108.48 Feet, more or less; 

thence South 80°27’13” West, 80.60 Feet, more or less; 

thence North 78°28’18” West, 259.78 Feet, more or less; 

thence North 66°25’10” West, 166.61 Feet, more or less; 

thence North 70°19’21” West, 311.94 Feet, more or less; 

thence North 66°04’48” West, 397.83 Feet, more or less; 

thence North 07°30’35” West, 274.87 Feet, more or less, to Point “A”;

 

Area C-2: 

 Beginnning at said Point “B”: 

thence South 07°30’35” East, 85.00 Feet, more or less; 
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thence South 07°30’35” East, 25.62 Feet, more or less; 

thence South 65°50’19” East, 146.92 Feet, more or less; 

thence South 67°54’31” East, 153.38 Feet, more or less; 

thence South 75°22’56” East, 284.48 Feet, more or less; 

thence South 68°27’40” East, 120.17 Feet, more or less; 

thence South 73°01’54” East, 146.91 Feet, more or less; 

thence South 86°40’26” East, 122.16 Feet, more or less; 

thence North 88°36’41” East, 79.02 Feet, more or less; 

thence North 76°44’51” East, 119.73 Feet, more or less; 

thence South 01°12’42” East, 30.68 Feet, more or less; 

thence South 76°44’52” West, 116.45 Feet, more or less; 

thence South 88°36’41” West, 83.37 Feet, more or less; 

thence North 86°40’26” West, 126.99 Feet, more or less; 

thence North 73°01’54” West, 151.70 Feet, more or less;

thence North 68°27’40” West, 119.55 Feet, more or less; 

thence North 75°22’57” West, 284.62 Feet, more or less; 

thence North 67°54’31” West, 155.88 Feet, more or less; 

thence North 65°50’19” West, 164.20 Feet, more or less; 

thence North 07°30’35” West, 127.57 Feet, more or less; 
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thence North 82°52’28” East, 30.00 Feet, more or less, to Point “B”;

 

Contains 13.60 acres, more or less. 

 

Legal Descrition Based on Concept Design Drawings, and Unrecorded Survey 

provided by EPA. 

 





 
BUNKER HILL CENTRAL IMPOUNDMENT AREA REMEDIATION WORK: 
 
Permanent project features for the Groundwater Collection System: 

 
Within the area designated as Area A below and at the locations shown on the as built 
survey dated ___________________and attached hereto, the construction, operation, 
maintenance, alteration; repair and patrol of an underground conveyance pipeline, a 
cutoff wall, monitoring wells, and an access road, together with the right to trim, cut, 
fell and remove therefrom all trees, underbrush, obstructions and other vegetation, 
structures, or obstacles.  
 
In addition, use restrictions on the land specific to designated areas are imposed to protect 
the function of the project features as follows: 
 
Area A (as shown on the attached map).  
 
1. No temporary excavations shall penetrate more than 2 feet below the finish ground 

surface without restoration of the protective feature at the top of the cutoff wall. 
2. No permanent surface grading shall be allowed without engineering analysis to include, 

at a minimum: the surface water hydraulics; ground settlement; localized bearing 
capacity; and the potential for groundwater inundation and possible groundwater-to-
surface flow during emergency events when the ground water extraction wells cannot be 
pumped.  Furthermore, final grading must be capable of supporting HS-20 truck 
loading without excessive rutting. 

3. No permanent structures, poles, or foundations of any size shall be located more than 5 
feet below the existing ground surface within a 20 feet radius of any Groundwater 
Extraction Well or Level Monitoring Well.   

4. Access to the project features for operation and maintenance shall not be obstructed 
and fencing may be required to prevent public access to above grade facilities 
associated with the groundwater collection system. Any fencing shall allow sufficient 
space for maintenance and repair vehicles.  Construction within any fenced area that 
encloses a project feature shall not be permitted.     

5. With exception of transient loads, no structural loadings in excess of 500 pounds per 
square foot or on an area larger than 100 square feet shall permitted without an 
engineering analysis to consider the effects of settlement on the project features. 
 

Area A and Area B (as shown on the attached map). 
 
6. Permanent structures, poles or foundations more than 5 feet below the existing ground 

surface shall be less than 10 feet in diameter.  The intent of this restriction is to prevent 
construction of below-grade facilities that could adversely impact the ability of the 
groundwater collection system to efficiently collect and pump groundwater to the CTP 
for treatment. 
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Area A and C (as shown on the attached map). 
 
7. Spread footings and pole foundations placed on or within 30 feet of the cutoff wall must 

allow for reduced structural capacity due to the low strength and compressible nature 
of the cutoff wall, and that the soil-bentonite material may have migrated beyond the 
boundary of the cutoff wall.   
 
General use restriction:  no development shall occur that will increase surface water or 
ground water infiltration above existing levels or that will direct surface water from any 
source into the project area. Storm water must be discharged outside of the hydraulic 
capture area.  
 
Provided, a request for consent to deviate from the above use restrictions for any future 
project may be submitted to the operator of the Groundwater Collection System, which 
consent shall not be unreasonably withheld, provided the request is accompanied by an 
analysis of a licensed professional engineer that concludes the proposed project will 
maintain the designed function of the Groundwater Collection System. 
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